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STATBWEWT OP ISSUES 

1. Were all sales of receivership assets conducted in 
accordance with Title 28 U.S.C. Sections 2001 and 2004? 

2, Did the District Court abuse its discretion in refusing 
to permit the substitution of a particular firm of attorneys 
as counsel to defendants-appeilants? 


3. Did the District Court abuse its discretion in awarding 
certain allowances to the receiver-appelle#, to the attorneys 
for the receivers and to the accountant>^or the receivers? 


4, Did the District Court abuse its discretion in refusing 
to permit the individual defendant-appellant to appear both 
pro se and by counsel? 


5* Is defendants-appellants' claim of surcharge an attempt 
to ciz*cumvent the doctrine of Judicial Immunity in order to 
reduce^ administrative allowances? 


6 . Was there sufficient evidence before the District Court 
to disallow the claim of surcharge? 


7. Should the receiver-appellee be awarded the costs and 
expenses of this appeal. Including counsel fees? 


1. 





STATEMENT OP TH£ CASE 
Preliminary Stalomerit 

This Is an appeal froi. an oi'Jar entei-e'i 
iy74 In the Southern District of New York, by the Honorable 
David N. Edelsteln, as modified by an order entered 
April 19, 1974, approving the final account of the receiver 
and former co-receiver In this equity receivership, denying 
the Individual defendant-appellant permission to proceed 
£ro se on a surcharge application, granting further inci¬ 
dental relief and. In effect, terminating the receivership. 

It Is also an appeal from "all other orders and rulings 
theretofore .nade . Although there were scores of othei* 
orders and rulings which could be covered by the preceding 
blanket statement, the brief of defendants-appellants seems 
to challenge the propriety of the following additional orders 

1. An order entered December 21, 1972, based on 
an opinion dated October 19, 1972, awarding allowances to 
the receiver and former co-receiver and to their attorneys 
and accountants, 

2. An order entered April 17 , 1972, denying 
substitution of certain attorneys as counsel for defendants- 
appellants. 


Chief Judge Edelsteln presided over all proceedings 
In the couru below. 
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Prior Proceedings In this Court 

The order of April 19, 197^, luoUlfylng the order 
which approved the account, was actually a otay of the 
return of the remaining assets to tlie defendants-appellants, 
pencilnfj appeal, unless the defendant;:-appollant;i posted 
bond to cover any additional allowances, coats, and e;;- 
penses (including; counsel fees) v.’hicli 'night be awai led be¬ 
cause of the appeal. Defcndanto-appollifnts suggested a 
$1C,000.00 bond but this v;aE rejected by the couit below 
as inadequate and the court suggested that the parties 
agree upon the amount of the bond. The defendants-appel- 
lants elected not to negotiate, but proceeded dliectly to 
this Court by i.iotion dated April 30, 197^*, seeking release 
of the assets upon the posting of a $10,000.00 bond. After 
a hearing on May 7, 1974, this Court set the anount of the 
bond at $25,000.00 with the proviso that defendants-appel- 
lants satisfy a restraining notice Issuei by a Judgment 
creditor of the Individual defendant-ap'pellant In the amount 
of $7,074.38. Defendants-appellants, however, were not 
satisfied In attempting to raise funds sufficient to cover 
the amount of the bond and restraining notice, but as shown 
in the affidavit of Frederick Tllney dated July 24, 1974, 
tried to raise $75,000.00. 

The aforementioned affidavit of Frederick Tllney 
was subialtted by defendants-appellants In support of a 
motion to enlarge their time for the filing of briefs and 
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appendices and v/hen this Court granted the motion by its 
order dated July 30^ 197^+> the receiver-appellee moved 
the Court on August 1, VJJH to amend trr. order to prc/ide 
that ir said bond was not riled, and said restraint vias 
not saLlsfled, by Au^'ust It, 1974, the >,iattei be re .anded 
to the District Court fox further llqul.iatlon, or, in the 
alternative, for such oth>^i- relief as ti.ls Court lee.ncd 
proper. The receiver-appellee had no objection to enlarge¬ 
ment of time per se but wanted to call the Court's atten¬ 
tion to the fact that the assets in his possession con¬ 
sisted primarily of real property subject to mortgage in¬ 
stallments, real property taxes. Insurance premiums and 
other expenses and that he had no liquid assets with wliich , 
to protect said realty from foreclosure, tax sale, casualty, 
or general deterioration. The receiver-appellee v;arned 
this Court that: 

"I am greatly concerned that llr. Tllney will 
not be able to obtain the $75,000,00 loan 
to which he alludes in his affidavit of 
July 24, 1974." 

and went on to explain the reasons for his concern (Aff, of 
Joseph C. Hogan, sworn to July 31, 1974, p. 3), This Court., 
however, on August 19, 1974, denied the motion to amend 
the order and did not suggest any alternative. The receiver- 
appellee's warning certainly appears to have been Justified, 
for the bond has yet to be filed and the restraining notice 
remains unsatisfied. The receiver-appellee, then, remains 
in the uncomfortable position of being charged with the 
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remaining assets of the estate, but Is v/lthout funds for 
their maintenance and protection. 

STATEMENT OF PACTS 
Preface 

Although the receiver-appellee (hereinafter re¬ 
ferred to as "Receiver Hogan", or "Hogan", or collectively 
with the former co-receiver as "receivers") Is tempted to 
respond to each and every scandalous statement and distortion 
of fact set forth In defendants-appellants' (hereinafter 
referred to as "defendants") brief, he recognizes that the 
length limitation provided for under Rule 28(g) Federal Rules 
of Appellate Procedure renders It Impossible to do so If 
he Is to set forth the relevant facts and rules of law. 

He strongly notes his objection to said bi’leP, ho.vovoi, aiuj 
urges the Court to carefully scrutinize It In the light of 
the record of the court below. 

This brief will endeavor to state the facts as 
they actually took place and are supported by the record. 
However, since the administration of the estate Involved 
the resolution of many complex proble.nc over a 6-1/2 year 
period, there Is considerable overlapping In time, and It 
is not pract. cable to recite the facts In precise chrono¬ 
logical ordci-. Accordingly, major aspects of the r#celver- 
shlp have been set forth In summary fashion, but it should 





be understood that the handling of each of the matters 
summarized was contemporaneous with the handling of one 
or more of the other aspects of the receivership. 


In view of the fact that the former co-receiver 
I, Alan Harris (hereln.-jfter referred to as "Receiver ll'xrrls", 
or "Harris", or collectively with Receiver Hogan as "re¬ 
ceivers") Is represented by separate counsel on this appeal, 
both as appellee and as cross-appellant, certain char^t-s 
made against Mr, Harris In defendants* brief will be speci¬ 
fically responded to by his counsel and shall not be treated 
In detail herein. 


The Consent Judgment 

The proceedings in the cou:-t below actually com¬ 
menced on August l8, 19^7 when the Securities and Exchange 
Coiiunlsslon (hereinafter roferred to as "SEC'") filed com¬ 
plaint no, 67 Civ, 3153 seeking to enjoin defendant Tilney 
& Company, a limited partnersliip, which at that tine operated 
as a securities broker and dealer, and Frederick Tilney, 
the general partner In said firm, from further alleged 
violations of section 17(a) of the Securities Exchange Act 
of 193 ^ (15 U,S,C. 78q(a)), and certain rules thereunder 
and to compel said defendants to file a report of finan¬ 
cial condition as required by one of said rul«e. 

On the afore-montloned date, a Consent Temporeury 


Reatralnlng Order was entered by the District Court enjoining 



defendants from rjuch vlolnlionc and prohibiting the trana- 
fer of defendants' assets. This order was followed by a 
Consent Judgment of Preliminary Injunction (to the same 
effect as the order) which was entered by the court on 
August 31# 1967 . On September 29, 196?, the couit granted 
a Consent Judgment of Permanent Injunction with provisions 
similar to the above order and Judgment and. In addition, 
compelled defendant to file a certified report of financial 
condition by October G, I 967 . 

In a second complaint, no. 67 Civ. 4676, filed by 
the SEC on November 23, 1967 ( DJA 11-16* ), it was 

charged that Tllney & Company, aided and abetted by Prederlttif 
Tllney, permitted its aggregate Indebtedness to exceed 
2,000 per centum of Its net capital In contravention of th<i 
Net Capital Rule (Rule 17 C.P.R. 240.15c3-l). It was spe¬ 
cifically alleged that as of August 9 , 1967 , Tllney & Company 
required $646,308.99 additional capital In order to comply 
with the rule, and that although defendants had been able 
to obtain written releases from Tinker National flank and 
Franklin National Banlt, dated November 1, I 967 and Novem¬ 
ber 9, 1967 , respectively, purportedly absolving Tllney & 
Company from any liability with respect to certain repur¬ 
chase agreements entered into between Tllney ik Company and 
said banks, the firm was still In violation of the rule. 
Considering the withdrawal of the liability of $398,651,00 
represented by these repurchase agreements, Tllney & Compaq 

* References "DJA" are to the Deferred Joint Appendlap. 




nllegedly rt^qulrod fPHy,0,r.yn oapllul to co.npay 

with the Net Capit ,-,1 Buie. The complaint further allcsel 
that at lear.t fror, Auguot 9, 1997, Tllnoy Sc Co. pernlttod 
its adjusted net capital to bo leas than the J 5 , 000.00 
inlnlrwm required under the Net Capital l!ule. These charges 
were repeated by the SEC at a hearing before Judje Edel- 
stein on December 6, 1967 ( DJA 17-23 ). 

Based on the above-,nontlonod proceeding.,, a Consent 

Judgment ( dja 25.30 ) „aa ontered by the court on 

December lo, 1967 ; 


1. Enjoinlnc -Jefendants against operating •.•hile 
In violation of the Net Capital Rule; 

2. Restraining defendant, Tllney & Company, de¬ 
fendant Frederick Tllney, Individually, and virtually any 
other person In active concert or participation v;lt)i them 
"...from directly or Indirectly, transferring, receiving, 
changing, selJlng, pledging, assigning or otherv.'loo il:.. 
posing..." of assets ( DJA 26-27 ); and 

3. Appointing Joseph C. Hogan and I. Alan Harris 
as receivers of all assets and property of, belonging to, 

or In the possession, custody of, or control of, the defen¬ 
dant^ and the receivers were "...authorised, empowered and 
directed to have full power to .narshal such assets and 
property, prosecute all claims, choses-ln-actlon and suit.; 

In equity on behalf of said defendants, to collect and 
take charge of all and singular thereof and to liquidate 



the estate of said defendants in order to pay all Just 
claims and all creditors of the said defendants” 

( WA 27 ). The receivers were also authorized 

and empowered to employ such attorneys, accountants and 
other personnel as necessary to discharge their authority 
( DJA 27-28 ). 



The Commencement of the Receivership 

Prior to the inception of the receivership, Tllney 
& Company had operated from its main office in New York 
City and from two branch offices in Alaska ( DJA 

395 ). Upon their appointment, the receivers closed 

the two branch offices and took charge of the company's as¬ 
sets, records and remaining operations and centralized all 
activities in the New York office. As authorized in the 
Consent Judgment, the receivers appointed B. Bernard Grei- 
dinger & Co. (now Hertz» Herson & Co.) as accountants and 

the firm of v/agncr, Qullllnan & Tennant as counsel to the 
receivers. 


The receivers, assisted by their accountants, 
conducted a thorough examination of all books and records 
of Tllney & Company and the individual defendant, Frederick 
Tllney, including customer accounts, trade accounts ana 
loan accounts wlt)i various banJis. The receivers also re¬ 
viewed all financial statements of Tllney & Company on file 
with the SEC ( DJA 395 ). 


A* 


. i 
<. • 
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The ezaaiinr-tion rt.-vealcd li it. ousLo.lor a^-- 


count rocoi-da v/orc in utter uhaoa ( dja 94 ), 

In Risny Inal'inGo^, ouGto..;orG i/lio had pi.ia Tor' Gucurltioa 
ad been IjrAicd v.rltten confirMatlon ju^ the aecurltle.. 
el.'tlmcd to have been purchaset] Ir. the confir-ina-icn .r:re 
never actually purchased by Tllney & Ja.pany ( dja 663 - 688 ; 

690-691 ), Frederick Tilnoy'.: ,,,fcration oi' .1.. 

ourinoci, in facv, .i.od to i.i;, iiuilci.. ’n . on 31 -oui.^ .. 

fr; uU and i'lr uitl;.iate pica oi’ {^‘uilt^ w- a l oduced 
\.'i:.j a 000,00 fine and thi'ce year: fiobation ( DJA II 69 ; 
defendants' brief, p. 18-19 ). 


The firm's bani< accounts -.'crc l.;o in a ;:tat^ oP 
confusion. There v/ere numerous overa:....o, the largest of 
which wap in the amount of npproxlmatel: y93,j0o.00 10 
Tinker National Bank (discussed In dc kJ . belov;;. 

Two of the most :a riouc financial problems dis¬ 
closed by the afore-nientloned o::ai.Inatlc.i were that: 


1. Demand notes payable to • 
CO $ 603 , 334.27 (interest included), tut 
as collateral v;crc worth only $616,OS6.1 
89-91 ). The amount due on 

exceedetJ the value of the coil-teral )y 
i?. As of December IV, 19 O 
Itles o;:cocdt?d letu^Mirinblc assets by $2 


'.•ndlng ban.cs c lountcd 
-iecuritlo. pledged 
» ( DJA 

che notes,.thcioforc, 
.,>^7,237.::; sn* 
iefendants' liabil- 
' 7 , 032.34 ( 81 - 86 ); 
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Tilney Ht Coi.ipany 
Frederick Tilney 

Tot air. 

Total Assets {jj 

Total Liabilities 
Deficiency 


Assets 

;jl9,03i!.32 

276 , 609 . 1 ; 

•iJ995,6o:'.45 

9S'5,6o3.^5 
, 723.79 


Llabl 11 ties 

$ 957,560.76 
333 , 165 . 0 ; 
$ 1 , 292 , 725 . 7 ? 


1 Of'' 
J ^ f 


$ (297,032.3^0 

These fi:;;ui ec Uo not inclu.le certain coril:l n^ .int 
liabilities, such as a iirlillon c.lsl-i (latea a l:a.r;a.t) 
by the City of lJo:-.ie, Alaska and clrJ is by ine.T.berr o • shu 
Tilney fa;.illy and other Tilney interests totalii-^j; $j 24 , 7 'n .59 
(those will be riiscus.sed In detail below). 

Liquidation of Securities 

Pledged Securities 

AS noted above, sevt.-ral banks held acnand notes 
totaling $663,334.27 (interest Includied) toward which -eeu- 
rltles valued at $616,096.23 were pi :d/-od as co] icter...j. a 
N otl.;c of Appeal was filed by one of said banka , .ppealli.'; 
the or or of the District Court as to _ts provision enjoining 
the liquidation of the pledged assets ( dja 438 ). 

The District Court and the receivers realized that 
successful appeal or the u]tl..iate re-oval of the Injunction 
would have resulted In wholesale liquldrtiort cauciru; a sub¬ 
stantial deficiency. The reason X-or this was the nature 
of the securities Involved, aluost ,9.1 cf which were infre- 
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quently traded and, consequently, had very thin markets. 

The receivers negotiated v/ith the banlcs and persuaded 
them to withdraw the appeal and obtained an agreement en¬ 
abling the receivers to liquidate the collateral over a 
period of several months In order to obtain top market 
prices ( DJA 40-51; 3 I -32 ). 

The orderly liquidation of these securities and 
the application of the proceeds to the secured loans Is ’ 
chronicled step by step In Schedule 1 of the Accountants' 
Report of flay 2.1, 1968 ( dja 8? ). 

The success of the receivers In liquidating these securities 
Is evident, as they transformed an undercollaterallzatlon 
of more than $47,000.00 to an excess of collateral value 

of approximately $64,000.00 over the principal and Interest 
owing to the banlrs. 

Ur^ledged Securities 

The securities not pledged as collateral were 
liquidated In the same manner as were the pledged securities, 
l.e., ly a careful orderly process In order to obtain the 
best price possible. It should be noted that the procedure 
was establlslicd by the court In the consent judgjnent and 
in directions on the record. The sales were reflected in 
the accountants' reports and were manifestly approved by ti^e 
court at numerous hearings. For exanplo: 
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"THE COURT; Wo Have proceed .. J here lo 
liquidate in nn ordei ly fa:>].ion, without 
dumping assets. I thought that any other- 
step would be cruel. And I think that 
what has been accoinpllshed thus far has 

result of a great deal 
of diligence and a great deal of effort 
In very trying markets, for any and all* 
assets that have to be liquidated." 

( DJA 605 . See also: DJA 607-609 ; 100 ; 102-103 ) 


Moreover, the sales were conducted with the full M.owledge 
and approval of ti:e SEC ( DJA 6O6 ■ ). In 

addition, Frederick Tllney participated In many of the 
sales by finding, or attempting to find, purchasers, and 
he. In fact, approved of or acquiesced in all sales of 
securities. ( DJA IO38-IO39 ; l64 ). 

The City o f Nome Matter 

A major obstacle confronting the receivers v.as 
a contingent liability of Tllney & Company to the Cltj .f 
Noie, Alaska, arising out of Tllney & Company's breach of 
an underwriting arrangement for $910,000.00 entered into 
with the City. The City comnenced a lawsuit seeking • 
$2,000,000.00 from the receivership estate. After re¬ 
viewing the substantial amount of material In the Tllney 
files pertaining to the underwriting and after conferences 
with Mr. Tllney, the City iianager and the City attorney 
for the City of Nome, and after conferences with receivers' 
Alaskan counsel, the receivers determined that settlement 


13 . 


I 




war- warrantci by l.hc i}X[)o-.tire an<J t. (? ouril.In;'-r.oy 

constituted a tbreat to tl".- i ocel versh.l j; crtato an I co 
the custoMor croditora of TJ Inoy Co poo./. Viie aci-1 aao 
ricca of this contln^jent IJ-iLjJjtv wan 'ictnowlcd^eJ > / 
Frederic;< T1 Iney ( jjja 341-342 . v.,c re¬ 

ceivers proposed settlor.ient for the si: ■ of $2C,0CG.o0 
with the withdrawal of a proposed courtei-clalni by Uovti/,- 
■ icnnal Statistical Corporation (hereinafter'referi*U 
as "CSC"), a Tllney controlled corporation, for ad/isyr. 
services rendered to the City or Nome. Frederick ?llne 
resisted t.-ils proposal, staunchly malr.talninc that Llii vaaue 
of the counterclaim far outweighed any potential ilaMllJ.y 
( DJA 138 - 152 ; 399 ). Mr. Tilney's unrealistic attlt..(k. 

caused the administrators uch additional work and expense 
but. the settlement was ulti latcily approved by the court 
after a hearing ( DJA I 67-168 ). 


Claim Against p, Raymond Kenney a 

The records of TJiney & Company revealed that whe 
fir had a clal i against D. Raymond Kenney 4 co. arising 
fro,, several Joint ventures and that Tllney & Company hu 1 
been unable to obtain satisfaction thereof. The receivers' 
attorneys started suit in Cupre.ne Court, State of Hew York, 

New York County, and obtained su,:i.,iary Judg ucnt against sail 
defendant for $107,315.49, plus interest ( DJA 

^^3 ). Subsequent Investigation disclosed that 

the net worth of D. Ray.nond Kennpjfwas ipproxl nately $35,0G0.'.'j 








r 


and that for the raost pai*t, tlio Judii leat v;a3 uncolloct tb^c 
( DJA 129-131 ). nocfflvor.';' altoineyo, howovci, 

inan.'iged to negotiuto a cash 3e?ttle :ie.it -jf the ju l^-ient 
for $ 85 ^ 000 . 00 . The funds were to bt; loaned to Keni.«y u 
his wife's employer ( DJA 128 ), Mr. Tilney ob¬ 

jected, to the settlement insistinc tl;at Kenneyen¬ 
titled to a tax refund on his 1965 t'x 1 eturn which wculd 
enable him (Kenney) to pay the Judgment In fv’.ll ( DJA I36- 
137 )• Typical of what the adMlnlstrators nad to face- 

over the years was a tax .;e.lorandum prepared Ly ."j*. Tilney 
and sub.nlttee' to the opiul by his counsel at the heai-in^ 
on the Kenney settler.ent. ;\s the record Indicates, Mr. Tilney 
cajoled his attorney.s into sub. lttln,, the docu.nent without 
adequate review ( DJA 132-133 ). 

Again, Mr. Tilney's obstreperousnes:: necessitated 
many hours of v;ork by the ad^linistrator3, but the settlement 
was, fortunately for tlie estate, approved by the court. 

Thus, the receivers trannfor..'ied a clal:.. upon which for year.:; 
Mr. Tllney had been unable to realize anything, to ;j:89,000.00 
In cash gain to tlie estate, despite Mr. Tilney's unrealistic 
attitude ( DJA 154 ). 

Sale of Alaska Rc?lty 

In oi'der to protect the est ite, the receivers 

I 

arranged to purchase certain real estate which had been 
partially owned by Mr. Tllney and was located outside of 
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Anihorac'^j /ii-a:;lca, at a foieolosuro rail for apnroxi'natoiy 


14,000.00, After obtain'n,; tltla; t'l lOi'-- propci-ty, Ka- 
^ * 

ceiver Hopari aouf^.i'.t to aoj 1 aaic- for Ihc 'oect pric'- ob- 
tainabDe and found a buyer v/illing to purchase the property 
for $22,000.00 in each ( DJA 344-346 ). Re¬ 

ceiver's counsel then .lOved for a private sale pursuant 
to section 2C01(b) U.3.C. The sale v;as opposcu by iVir. Tilney 
on the ^^round that tiic property v/as v/orth $45,000.00 and 
that It should be transferred to his wife in exchange for 
part of her clal.a against tlic estate ( DJA 375-377 ). 

The three court-appointed appraisers valued tiic property 
at $ 30 , 000 . 00 , $26,000.00 and $ 14 ,^ 00.0 . and the sale was 
approved by I ho court j-esuiting In n ru t cash gain to the 
estate of more than $12,000.00 ( DJA 562-565 ). 

Claims of the Tilney Cl.ildron 

Frederick Tilney contended tlist his throe infant 
children were creditors of the estate ir; the total amount 
of $ 145 , 360.60 ( DJA 847 ), due to certain 

promissory notes, bank accounts and securities allegedly 
owed by hliii to his children. The Dirtiict Couit appointed 
Arnold Bauman (later a Judge of said court) as guardian 
ad litem for the children. Mr. Bauman filed new proofs of 
claim on behalf of his wai-ds, but the receiver, after in¬ 
vestigation and extensive research, was successful in 
showing that almost all of the claims should be expunged 
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( DJA 633-645 ), Thus, the receivers and 

counsel vfere Instrumon'cal In saving tne receivership 
estate the sum of approximately $13S,000.00, the amount 
of the expunged claims ( DJA 848 ). 

Claims by Other Tllncy Interests 

Additional proofs of dal.: wore filed again .t 
the estate by the following Tilney l.^iterests (excluding 
certain duplications Involving claims of the Tilney 
children); 

1. Frederick Tilney, as executor 
of the estate of Camilla H. 



Tilney agaln,st Tilney & Company 

^ oSO.00 

2. 

Dorothy M. Tllmy against 

Tilney G.ji.ipaay 

( ,g4.J,00 

3. 

Dorothy h. Tilney again.,.. 

Tilney Cc.ipany 

l,5S'C.or. 

4. 

Dorotijy I-i. Tilney against 

Tilney ic Co./ipany 

rj, -3.9, 

5. 

Dorothy Tllncy against 

Tilney 2c Go.,ipany 

1 j.,« . U'. 

6. 

Tllncy St Co..'.psny, Inc. 
again, t Tilney 2c Corup ug 

1' . , » ' ■ . ( £ 

» f 

i • 

Dorotliy H. Tlln'?y agc.xn i. 

Tilney i Company 

2,900.00 


Dorothy M. Tllncy agslnss 
Proderlck Tilney 

12',030.00 


Total 

^11^. ,4 io. f 1 


talcing oral Icposition of the pui’tles unJ 
after several hearings, th*-* receivers and their attorney, 
were able to show that there v.-as insufficient documentary 
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ov^Joruro i.o .unpofL Li. ■! i... ,.r u.voti.y T.i.ac.. 
the ciniric of tJ.e e-L..;,. .r cnd^ia ii. ninoy an.< l:.,;. 
'Tilney £: Co...pany, Inc. r-./.Ic.j to oe.,.on-LraLc any 
to acoei-L xtc clni.r. a:.oinct Tllney 5: Co .par.y ( Dja 
6 ^ 6-657 ). Acoordln;jly, these clai i., ;/ere expun-(jd 

am tiio estate was relieve., fro.i the pccential Uaaiii.y 
of $179,-’ao.71 ( DJA 848-849 ). 

The testli..ony in/oj/ln:: the clal..i oT Tii.a y • 

Co ipany. In;, affords au opportunity to view t.;o I’l^acy 
^all at its m.usterlrKj jcst. Altl.ou;;!, .-c Jo not have- t.,.. 
.3pacc to Jisousc it here, the Court is respcctfuljy re¬ 
ferred to t:.- Incredlbje Lcsti.r.ony of i'j’. Tilney and ni. 
confederate, Brooke Postley ( dja 522-540 ; 

543 - 546 ; 549-558 ). as the District Court observed, 

there were indeed ’’very sharp conflicts of testI-.,ony under 
oath” ( j 5 j^ 


Claln of T inker National Ranu 

The uoot substantial unsecured creditor of ».hc 
eatate wac Tln]:er National Dank (later. Marine MJ Jlanl Tinker 
National Danlc) which flleci a claln. for feS.OOO.OC prir. Inter- 
eat due to overdrafts. The recelvera and oouncel do/laed 
a plan for r.atlafactlon of thla claim without JaHet.na the 
oarh aaaeta of the catate. The scttlu.ier.t waa hecee.naily 
oomplloated oy the fact that the rocclven.a .jould not, ty 
law, exte.iu a preference wiiloh would be i.rejudlclal to the 
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richts of the otlicr creditors. UnrtJ,/ negotlai-lon 
resulted in the catlofacUon of the -Ini;,! upon the aocep- 
tance by the bank of a :nortgage on ccrcaln real prG.,c..rty 
located In East Norwich, New York, which land was held 
by Frederic]: Tllney as nominee for the Tilney Construction 
Corporation, Inc. (sic), a Tllney family entity, and which 
property was not an asset of the receivership estate. In 
addition, the estate was paid $ 5 , 500 . 0 (. by the bank as a 
further consideration for the mortgace ( dja 85O- 
851 ). This arrange-ment was approved by thu- court 

( DJA 566-569 ) and the liability of the estate was re- 

duced by more than $100,000.00 and the cash position improved 

by $5,500.00. 


Obligations of Govern.p.enval StatlTt ’ 

- corporation to Tllno/ A 

Examination of tho books anl rocorda of Tllnoy i 
company revealed that tho firm was owed more than $6.0,0f0.oo 
by the aforementioned use. The llabllliy „aa evidenced Ly 
various proinlssory notes ano by other certificates of lt> 
debtedness. Investigation of tho assets an-l liabilities 
of GSC indicated that although the corporation was Inso.ven., 
It did have title to assets which couM be liquidated an 
partial satisfaction of Its liability to Tllney 4 Co ...any, 
Frederick Tllney, as president of osc. however, refused to 
liquidate or turn over any assets In partial satisfaction. 
Receiver Itogan and counsel were therefore obliged to commence 
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suit and brought an aclion in Supre-o Court, Stale- ol‘ 

New YorJ:, Now York County. with a notion Tor 

su'ninary Judgment, lir, Tilru-y, as prc-sldent of CSC, ex - 
cuted a confession of Jud/- lent on Septombor 5, i 960 , hi 
the amount of $610,156.25 pJus Inter-esi and costs ( DJA 

)• i*’xeeutiori v;ac filed v;lth ti.e Sheriff 
of Nassau County, New York - the Dictrijt Court acknov.-ledgod 
that the administrators had no chclco but to so execute 
( DJA 632 ) - and after service of infor.'.ation 

subpoenas and restraining notices, the receiver v;as success¬ 
ful in obtaining approximately $3,500.00 which represented 
the balance of the proceeds of a conde inatlon award owing 
to asc from the State of New York ( DJA 404 ). 

Execution was also filed with respect to two parcels of real 
property owned by CSC at llicksville. Now York. On the day 
prior to the date set for the sheriff's sale (which was 
December 29, 1971), the receiver and the Sheriff of Nassau 
County were served wltli an order to show cause and temporary 
restraining order enjoining the sale ( dja 859 - 

8^ ) • These orders were signed by a Justice of the 

Supreme Court of Nassau County upon application of Mr. Tllney's 
attorneys. A stay of the sale was granted on January 29, 

1972 , over the receiver's opposition; however, said stay was 
vacated by motion of the lecelver by an order dated June 3, 
1972 . Receiver Hogan again scheduled the sale and it was 
finally held on September 22, 1972. The two parcels attracted 
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a high bid of $ 3 b, 100.00 which the receiver believed to 
be lees than an adequate price and. In order to protect 
the estate, the receiver bid In the property for $37,000.00 
by off-setting his judginent against ooc by that amount 
( DJA 860 Thus, the receiver was 

forced into substantial litigation solely because of the 
lack of cooperation of Frederick Tllney. 

This real property lo still an asset of the re¬ 
ceivership estate. Althouch after bidding In the property 
the receiver attempted to find buyers for the property, hi 
was unable to attract any meaningful offers. The larger- 
one of the two parcels. It should be pointed out. Is ad¬ 
jacent to another parcel owned by the aforementioned Tllnoy 
Construction Oorp., inc. which Is not subject to the recel- 
vershlp ( DJ* 611.613 ). Heedless to say. 

Hr. Tllney was unwilling to structure- a package in wh.ich 
the adjacent parcels could be sold as a unit, thereby In- 
creasjng their attraction for a uevelopor. 

Long Isl and National Font? Matter 

Examination of the books an 1 records of che ue- 
fendants herein revealed t?iac GSC had boi’rowed $ 62 , 000.00 
fro.., Long Island National 3 anlc. Ac a part of the ican 
transaction, Tllney & Company and Frederick Tllney had 
pledged and delivered to said bank certain assets as 
security for the loan. The defendants also guaranteed 
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DJA 1223 - 


t.hc) payment oP the loan to tho h.ml f 

1224 ). Receiver llo(:an iocldod that the lOcan :;houl i 

be liquidated because: 


1. As long a~ tie loan remained unpaid, tlio 
estate was potentially liable to the bank andcr the guaran¬ 
tees for any deflelency In the paynent of the loan, ahoulcl 
the collateral pledged beoo'to Insufflolont to fully cover 
the amount of the loan; and 


2. At the time, there were assets valued vX ...ore- 
than 1:65,000.00 belonging to Tl'ney 4 Co.ipany and Prudcrick 

Tllney which would beco.ne part of the o:;„ate when delivered 
by the bank. 


Mr. Hogan attempted to negotiate the release of 

the excess collateral held by Long Island National Bank, 

but the bank, acting on Frederick Tllney '3 instruction.. , or 

at least in compliance with his express desires), refu.. .-d 

to do so and, in fact, continued to renew the loan evex-y 

six month.s ( DJA 1224-122*5 ^ 

V acxgXH igio ). Accord!ajly, the 

receiver was compelled to Institute a special proceeding 

against Long Island National Bank for the turn-over of the 

excess collateral In Supre, ,e Court, state of New York, Nassau 

county. After numerous court appearances (many of which were 

necessitated by the delaying tactloa of Tllney's attorneys), 

the receiver discontinued the proceedings, without pre.Iudlce, 

when an offer to purchase the largest Item of collateral. 



a note of the Alanka Stntn Develop leiit Corporation, wa . 
withdrawn by said corporation after choral exten;:iona. The 
receiver subsequently novod In the court below for an oider 
directing the bank to turn over the excess collateral, 
and this application resulted in a stipulation of setele- 
uent whereby certain assets were liquidated and the receiver¬ 
ship obtained $ 37#000.00(approx.) In cash ( DJA 1247-1249 ). 

Again, complex legal proceedings extendinr; ovoi 
several years In two courts were required In order to obtain 
a disposition which could have been realized at the outset 
with the cooperation of Frederick Tllney. 

Additional Time and Effort Necessitated 

By the Actions of Frederick Tllney _ 

No sooner had the receivers succeeded in resolving 
several of the major problems facing them and gained soce 
"breathing room" for the estate, than Mr. Tllney attenpted 
to wrest control of the receivership from the receivers 
and the court. We have already polnteu out his objections 
to the City of Nome and D. Raymond Kenney settlements, the 
sale of the Alaska property, and his interposing clains 
on behalf of members of his family and Tllney controlled 
corporations, as well as the extensive litigation required 
due to his maneuverlngs over the QSC debt and realty and 
the Long Island National Bank collateral. It should also 
be pointed out that Mr. Tllney had been warned repeatedly 
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by the court to stop Intcri'r’rlnf;; v;ltii tby actlvM.i.;;- of* 
the receivers ( DJA 609 - 61 I ). To oJ r-ju n/ent 

this, Dorothy M. Tilney, his wife, aiyi one Bartley DoBuona, 
his neighborhood grocer, forned a "Ci coitorri' Coiru^.ittec'' 

(consisting only of Tilney confederate. ), the sole 
purpose of which see.ned to be harass .ont of the ad.cini 
tors by agitating the custo.ner creditors of Tilney c: Co.npan^ 
against the receivers and the court and urging them to '..'lilo 
to their congressinen and senators coi.iplaining about the 
receivers' "delay" in making distribution. Another ploy to 
circumvent the prohibition was for Frederick Tllne^ to send 
correspondence under Mrs. Tilney's name or "through t :e 
courtesy of (his counsel)", when his attorneys, in fact, 
had no connection with, or knowledge dXj, the transnitted 
material ( DJA 711-719 ). Fa*. Tilney '3 attorneys, in 

fact, apologized to the court for their inability to contro... 
their client and stated tliat in many Instances he refuse-u 
to take their advice ( DJA 603 ), The foliov.irif' 

discussion will attempt to rdiow Mr. Tilney's strategy ir. 
adopting these and other obstructive tactics: 

All of Frederick Tilney '3 r.achlnatlons seemed 
to have been directed toward: 

1. Delaying; liquidation in the hope that the 

f 

market value of Jiis assets would inciease; 

n. UndeiMilning tlie efforts of the receiver.; in 
order to distract attention fro.m his responsibilities foi 
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tho collapse of Tilney ik. Company ind fro.i hlo guilt on 
the cri.riinal charges filed against hl.i; and 

3. Opposing liquidation of assets in ordei to 
reduce the amount of cash available, thereby atte.aptlng 
to reduce potential administrative allowances. 


It is subhilttcd that as soon as it becai.e apparent 
to Frederick Tllney that the receivers 1 id protected the 
assets of the estate to tho point where there would oe a 
re.i.ilndcr eventually returned to him, he fanatically turned 
•ils efforts toward ending liquidation ( DJA 159A-163 
and reducing potential ad.nlnl.stritlvc allowances. An the 
record will reveal, Ti]ney's anticipation and concern ai to 
the allowances vms pre;.iature. Defendants' brief ad .Its 
tliat I'll. Tllney's ca..ipaign in this respect began in :;ild-i9olJ 
(pp. 6-7, Defendants' brief). Frederick Tllney'a bul. . Ing, 
in fact, caused the SEC to demand the filing of appllc:>clons 
for Interim allowances not because of liardshlp of the ad- 
iolnlstrators (which would have-been a valid reason), but 
apparently to fix the fees to the date of the applications. 
After the voluminous applications were prepended and filed, 
the SEC said It had undertaken a "cl. of policy" auJ that 
It was then opposed to any interim allowances ( DJA 598- 
599 ). This farce required not only the expenditure 

of many hours of valuable time on the part of the admlnlstra 
tors but also interrupted and necessarily delayed tho co.a- 


pletlon of l.aportant aspects 


of the estate which were 
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.'’iilnr place at the r-a ;e >^1 .. It 1 that the ^ .0 

oul.i iOu . avo i C'fn.ie..tc-;i oi e [’1 _ri ■ .i ai lo'.;u.i-c. 

ha i it not been Tor Mr. f ( DJA 

602 ). Ir. 'iMlnoy, tl.t i, 

he-- the cnauinij Jclu:'. 


i <'Jt 0 C t ^ j ty 

;j reaf/ori.'ij 1 ^ity 

pr ; *a^u 

a 11 e * 1 ^ t 1 X 

Tii.v.:. (■ 

1^. tne ■.dilJc jon- 

dalicr ;1 

f i':'.;j;c,t to c*‘onc. 

• •'T'h 

•unnotn of G3C, -.tni 

'’rid Ik.t.I', 

n 1 j j k. t _• .yted 

clone 1 ■' 

orf- tli'^ cxudlk,3r.’. 

iQY'h t. 

c 'in fend -ant r: .0 v xd 


to te-r.olnatc t-lic reedv :!rr:lup anJ re t.-^i;; rar thcr lioul- 
Jation or aoceto. Defoniante brazen'y .a e.l Tor Lhl.-: relief 
deonite the fact that they l.nev; the . ee .i /er hola only 


$69,000.00 in liquid acoeto ovex- and al. ^vc the a. :Ount' 


.. or—. 


marked for ciedltora (but looc than half that amount ;.:uld 
have beeri available if interest v/ere a;;'irded to creiitora - 
which it was) ( DJA 667-672 ). Incredibly, tne SEC 

vaclilaterl once acain and aoked for aubmlonlon of appil- 
catlono x*or feeo 30 tixat the fees coulJ be fixed ( DJA 
674 ). Chief Judge Edelotoln, however, recogniz^-d the 

motion foa .aiat it \ias; "...a facade for a determination of 
ieec." { DJA 675 ) Defendahts advised tiic 

court that tiicy would undertake promptly to obtain a bond 
to secure pay'tent of the ad..iini5tratxon c;:pcnset ag-iinst 
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the event their laotlon were cranted and the assets of 
the estate proved to be Inadequate ( DJA 697 )• 

On April 20 j 1971> however, defendants wrote to the court 
advising it of the failure of their efforts to obtain a 
bond,( DJA 697 - 698 ). For this, and other 

reasons, the notion v/as denied ( DJA 696-698 ). 

Affidavits and Other Material 

Prepared by Frederick Tilney 

A considerable portion of i^he administrator ' ti. 
was spent in revlex>rlnG hundreds of letters and many cotne-li^:e 
reports prepared by Frederick Tilney and in reviewing and 
responding to his many affidavits ( DJA 487-^88 ). in 

fact, one major proble., tliroughout this receiverohip \.as 
that defendants' counsel acquiesced in the practice of r.ub- 
mittlng affidavits prepai’od by Frederick Tilney, wltuout 
their supervision and sometimes without even reading them. 
(See above, p. 14; also DJA 1029-1031 )• 7c ^necr 

credit, however, defendants' attorneys in the court tolow 
refused to offer certain Tilney affidavits (at least on one 
occasion) where they could not do so "in good conscience 
( DJA 692-693 ). The bulk of all other Tilney 

affidavits and those of some "creditors" were prepared by 
Frederick Tilney himself, a fact which may be proved by the 
record. The Court may take Judicial notice of the number 
of affidavits which were prepared on one typewriter - the 
very typewriter used in the preparation of Tilney letters 


27. 



and reports v/iiich are annexed as exhibits to .aany oT ti c 
affidavits. The adialnlstratora, then, wore obllccd tc 
respond not only to the carefully prepared ar^^uiients c ib- 
s-iitted by defendants' counsel, but to f4r-. Tllney's out¬ 
rageous statenents and anatourish ine..iornnda. 

Dealings v;ith Creditor.; and CusLoaier:: 

Th.e court had been advised by the GEC that ti.e 
customers of Tllney & Company had been Ignored for .cn/ 
months prior to the inception of the receivership ' DJA 
21 ), Upon their examination of the Tllney & Co'.pany 

files, the receivers confirmed this, and discovered nu'.crou.. 
complaints and threatening letters vn?itton by the custo mers 
( DJA 431 ). The receivers and counsel there¬ 

upon prepared a preliminary notice to creditors dated Febru¬ 
ary 26, 1968 , and sent it to all knovm custom.ers of the Tilncy 
firm and to all knovm trade creditors of Tllney & Co .pany and 
Frederick Tllney ( DJA 431 ). The notice 

indicated that a report containing information as to the 
financial condition of the receivership estate vfas to be pre¬ 
pared and similarly circulated, together with forms for the 
filing of proofs of claim. The report, a seven-page "Report 
to the Custo.aers and Possible Creditors of Tllney 2c Co .pc.*Ty 
and 'pvederlck Tllney" ( DJA 107-119 ' ’’hs 

dated October 31* 1963 and, together v»lth three pages of 
financial information, was ..lalled with the proof of clai.i 
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forns to all known creditors in late 1968 . The receivers 
and counsel then prepau’ed a newspaper advertlsanent glvinc 
additional notice to all creditors and customers of Tllney 
& Company or Frederick Tllney that proof of claim forms were 
available upon request. The advertisement was published in 
the Wall Street Journal 1 Now York Times , Newsday and the 
Anchorage Times on February 21, 1909 ( DJA 432 ), 

The administrators also communicated with many creditors on 
an individual basis by correspondence or telephone whenev-er 
the situation warranted it, e, g,, upon inquiry or when a 
problem or question arose. ( dja 432 ; 859 ; 398 ) 

. Moreover, claimants whose claias were subject to 
judicial determination also received copies of all motion 
papers affecting their respective claims ( DJA 772 - 791 j 
837 - 844 ). 

The administrators also expended consluerable effort 
in tracing missing claimants. One problem was that many 
Tllney & Company customers were military personnel and were 
subject to frequent transfer. Although all claimants were 
cautioned to keep the receivers advised of any change of 
address, some did not do so. The administrators made in¬ 
quiries to military locator services and to the Army Times 
and the Air Force Times. 
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Although cJo/’cria-'inLr:' brief implies that the 
SEC's Regional Admlnintr;.'.or for Alaska critlclzea tiie 
court's handling of the rcocl/erohlp in such nannei as 
to cause a delay in payments to creditors, tnat Is clearly 
not the case. The letter quoted on page 11 of said brief 
was written oy a !iember of the Regional Administrator's 
st^Lff and said letter v;as later apologetically clarlfaei 
by the Administrator himself: • 

"Indeed, the letter sought to Inforra a 
claimant that a receivership as complex 
and problem-ridden as is the Tllney 
natter is not easily wound up. 

• • • 

"Any critical overtones should be attri¬ 
buted solely to unfortunate draftsmanship", 

( DJA 744 ). 

The proofs of claim, as filed, were carefully 
scrutinized by the receivers, the accountants and the at¬ 
torneys, and in many cases variations and discrepancies 
had to be rectified. In some cases, the stocks which were 
to have been purchased by Tllney & Company, but were not 
so purchased, had risen dramatically in price since the 
"confirmation date", and the claimants refused to settle 
for the return of the purchase price even if it Included 
Interest. The receiver was able to persuade almost all of 
these claimants to accept the purchase price by submitting 
new proofs of clai..:, thoieby saving the valuable time of 
the court. Among the claims of customers of Tllney & 
Company, only one (Lanzaro) had to be formally reduced by 


If 
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the District Court ( djA 804 - 805 ). 


The claims were reviewed by the court and, after 
approval, all claimants were paid 100 ^ of the amount approved 
Customer creditors of Tllney & Company were also paid 6 ^ 
Interest from the Inception of the receivership to the date 
of the order directing distribution. (The claims were paid 
under orders dated May 24, 1971, ( DJA 699-710 ) providing 

for an Initial 655© pay-out, while the bdance, 35 j 6 , was pro¬ 
vided for In orders dated October 15, 1971 ( DJA 796-817 ) 

and April lO, 1972 ( DJA 1018-1020 ). interest was awarded 

In an order dated December 21, 1972 ( DJA 1244 )), 

Receiver's Expenditures on 

Behalf of the Tllney Family 

During the course of this receivership, Mr. Tllney 
has continued to reside with his family on his 5 - 1/4 acre 
estate, "Sundown", at exclusive Centre Island, Oyster Day, 

New York. As of March 31 , 1973, the receiver had paid a 
total of $65,557*00 such Items as Mr. Tllney's personal 
mortgage payments, life Insurance premiums, real estate 
taxes, water charges, fuel oil, and homeowners Insurance 
premiums, all on behalf of Mr. Tllney and his family 

( DJA 1279 )• Moreover, Mr. Tllney has ad¬ 

mittedly been Involved In several business enterprises 

throughout the receivership, e. g.. Governmental Statistical 
Corporation ( . DJA 631 \ 917 - 919 j. 

the redundant Tllney Construction Corporation, Inc. (which, 




as mentioned above, owns real property In Hicksvllie, IIcw 
York) and the aforenentloncd claimant, TJ laoy .i Coapar:/, Inc. 
ir Mr. Tllney's business activities v/orc not proritacje. It 
v/as certainly no fault of the receiver. dc had no ri^ht to 
expect the receivership estate to support hl.s in antoLollu... 
luxury at "Sundown", v/hlle ho dabbled at unsuccessful vent;;res 
for seven yearns and spent most of his tl.ic harassing the ad¬ 
ministrators, In view of the receivers' expenditure of sore, 
than $ 65 , 000,00 on behalf of the Tllneyr., theio is no reason 
why the fa^nlly could not have lived quj.to comfortably if only 
Mr. Tllney v/ould have taken a Job paying a modest salary. 


As Indicated above, f'lr, Harris is represented uy 
separate counsel on this appeal and it Is understood that hla 
attorneys will respond specifically to defendants' allegations 
In connection with the calc of the Waddlngton Bank stock. 

Tills brief, then, v;lll not attempt to treat the said trans¬ 
action In detail. It should be pointed out, however, that 
the record clearly substantiates: 

1, That the stock was sold for the best price 
obtainable; and 

2. That Mr. Harris' claim thit Mr. Tllney was fully 

avmre that the purchaser of the stock had been an old cl^Bsm^t^ 
of Mr. Harris was not denied by Mu'. Tllney ( DJA 462 ), 


Resignation of Receiver Harris 
(The Waddlngton Matter) 


32. 




It r.lioulfl ho .luted tlu't lorei'tuutr-.• lauuf Ux-r. i.ut 
a31ot;e tiiat ili-. TJ.lnoy did not have );no./:i(.-dgc oi’ the 
relatj onchlp. 

It la .oub-iittcd tliet Ilr, T.’.lney's protesta¬ 
tions v/lth roijard to the V/addlnf:iton transactioi* ./ere, 
and are, irieroly another attc.ipt to reduce the recelvoi 
allowances. During; the heat of the dispute liv/clvia. 
the sale, hov/cver, Mr. Harrl;: subriilttcd Ills rcslGnatic.i, 
effective July l5, 1969 ( DJA 296 - 297 ). 

Defendants' Motion for 
Substitution of Attorneys 

The well knov/n l.aw firm of Cndwalader, W.Ua'cr- 
shan and Taft represented defendants for at least 
several years prior to the inception of the receiver¬ 
ship and throuchout the proceedings In the Court below. 

( IXJA 689 ) In March, 1973# hov/ever, defendants 

moved to substitute the flr.n of Saxe, Macon Sc Solan as 
their counsel (said fir:-. Is nov/ known as Saxe, Bacon, 
Bolan Sc Manley and represents defendants on this appeal). 
The only reason shov/n v/as an alleged "difference of 
opinion" between Frederick Tilney and his attorneys, 
apparently over, a clal.n of surcharge that Mr, Tilney 
Insisted on filing against the receivers ( dja 907). 


< 
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Receiver Hogan objected to the substitution 
on the grounds that Saxe, Bacon & admit tod to 

representing Dorothy M. Tllney, Bari.ley De Buona ani 
one A. Mlrabito, creditors of Ibe entate ( DJA 910-911 
920 ) and also represented G^C; and thac a con¬ 

flict of Interest would be created by such substitution. 
To counter these charges, Saxe, Bacon C: Bolan subnltted 
releases of the creditors conditioned on said firr 's 
substitution ( DJA 921-924 ). However, since de¬ 

fendants' motion was made between the ulne the turnover 
proceeding against Long Island National Banlc was witi:- 
drawn In State Court and a motion for turnover of the 
same GSC assets was made In Federal Court by receiver 
Hogan (above, p. 22 ), It was pointed out that if the 

substitution were granted, Saxe, Bacon, Bolan would find 
Itself as attorney for a creditor (Tllney & Company) 
and for a debtor (OSC). 

After a hearing, the court denied the motion, 
finding "that the defendants have not shovm satisfactory 
reasons to allow the requested substitution." ( DJA 
1021 ). It Is Important to note that the ad- 

ninlstrators did not object to a substitution in general, 
but to the substitution of a particular law firm. Llke- 
v.i3e, the court denied the substitution of Saxe, Bacon & 




Bolan, but left the door r>pen Tor defendrinta to ueiuru 
other counsel. They did not do r,o. 

The Allowances 

AS pointed out above, the applications for inieriir, 
allowances of Mr. Hogan ( DJA 39^-409* ), the attorneys 
(DJA 348-374*) and the accountants (DJA 336-393* ) and 
Mr. Harris' report and petition for allowances ( DJA 416-521 ) 
wound up in Judicial limbo after the SEC's change of policy. 
Later, when the distribution to creditors was almost complete, 
receiver Hogan, his accountants and hi.; attorney.^ filed suppxe- 
•iiental applications for allowances. The applications coverea 
work performed after the periods covered by applications 
for interim allowances, i. e., to Deceaber 30, 1971 in the 
case of Mr. Hogan, ( DJA 868-896 ) to December 31, 1971 in 
the case of the attorneys, ( DJA 845-857* ) and to January 31, 
1972 in the case of the accountants (DJA 897-904* ). 

Mr. Harris' report and petition had claimed for services 
performed to February 18 , 1970. 

At the District Court's request, the SEC offered 
its recommendations which were considerably lower than the 
amounts applied for. ( DJA 1119-1133 ). The administrators 
pointed out certain misconceptions, baseless assumptions and 
erroneous conclusions relied upon by the SEC. For example. 


* Except in the cases of the Harris Report of May 1, l 9 (^(i 
and the Hogan Application of February 29, 1972, extracts 
of time records have not been Included in the Deferred 
Joint Appendix. 
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it was shown that the amounts recofrimendf-i v/ere based or. 
tiie asGu option that the assets were 1 ri.;ui*fi clent f ,r pay ^.it 
of Interest (there were such sufficient ..;srt.., .mn Ir.t.rxest 
was in fact paid); it was also stiown tuai the cases reilea 
upon by the SEC were clearly dlstinRul.>habie because t-.o 
instant estate was solvent; it was further pointed out ti.at 
the SEC had arbitrarily assumed that there was substantial 
duplication of effort on the part of ti;e idministrators 
( DJA 113^-1138 ). The Coritnlssion thexeupon revised It; 
recommendation and Increased the amounts l herein by abou. 

10^ per administrator. This increase obv.ously had noLuiri;. 
to do with the mechanics of payJ n/: the inoerest. ( as ul.e 
defendants would have this Court believe; see p. 43 - 
defendants' brief) but was due to a realization that if 
the investor-creditors were to be paid in full, witu inter¬ 
est, the amount of the allowances would n_t affect public 
investors ( DJA 928-929 ). By opinion dated October 19 , 

1972 ( DJA 1190 -1204 ) and order dated December 21, 1972 
(DJA 1243-1246), the court awarded fees and allowances v.hich 
were Just slightly higher than the SEC recommendations, D„t 
which were still far less than the amounts requested: (It 
should be noted tliat the following schedule does not include 
reJmbursements for out-of-pocket expenueu or for an ailcv.anco 
to defendants' accountants, Louis D, BIu x Co.) 
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Amount 
CloJ mod 

Pinal SliC 
neco:ii;.iori- 
dat1 on 

A^'iount 

Awarded 

Hogan 

$ 65,791 

$ 39,600 

$ 43,560 

Harrls 

57,500 

23,500 

23,800 

Attorneys 

96,935 

50 , 60 O 

55,660 

Accountants 

39,189 

55,957 

61,552 

The receiver 

's attorneys prepared 

the final order 

embodying the provisions of the 

decision so 

that there would 

be a separate document 

within the meaning of 

Rule 58 , Federal 

Rules of Civil Procedure, and a 

final appealable order. 

The order was entered December : 

21, 1972 , and 

no appeal wa,; 

taken therefrom within 

60 days. 




Hertz, Herson & Co, filed an additional appllcal.ion 
for allowances dated October 2, 1973 (DJA 1331-133^* ) but 
said application was denied by the court 1 n an order entered 
March 20, 1974 ( DJA 1343-1344 ; 1403 ). 

The Surcharge Claim 

The surcharge allegations are to be found 1' 
Affidavits of Frederick Tllney dated April 17, 1972 ( DJA 
931-942 ; 943-1017 ) and September 21, 1973 (DJA 1296 - 
^-’^3 ). They are baseless and absolutely without merit. The 
charges have been responded to on the record ( DJA 1040-1059; 
1181 - 1183 ; 1184-1189; 1304-1308 ) and need not be the subject 
of extensive discussion here. Defendants' insistence that the 
surcharge claims were not considered by the court below are 
unfounded, Tllney's affidavits are part of the record, as are 
the affldavltt In response thereto, 

* See footnote, p, 35 
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The Accounting 

On September 11, 1973, the receivers filed their 
final report and Joint account covering the period from 
December l 8 , I 967 through July 16 , 1969 and receiver Hogan 
filed his account as sole receiver covering the period from 
July 16 , 1969 through March 31, 1973, as brought down to the 
date of July 31, 1973 ( DJA 1259-129p ). A hearing on the 

account was held on October 2, 1973. At the hearing, defendants' 
counsel stated, 

"MR. GILHEANVY (sic): Your Honor, the defendants 
have no objections to any particular detail of 
the final accounting. I think It Is a matter of 
arithmetic. It Is a matter of niunbers, we have no 
objection to that." ( DJA 1321 ) 

Upon questioning by the court, Mr. Tllney responded 
as follows: 

"the COURT: But you have no objection to the 
approval of this final accounting. Is that correct? 

MR. TILNEY: I do not, your Honor. The final 
accounting Is acceptable to me and as It Is to 
my attorneys." ( DJA 1325 ) 

Mr. Tllney and his attorneys, however, qualified their state¬ 
ments by attempting to retain for Mr. Tllney a right to proceed 
with a surcharge application pro se . ( DJA 1322-1324 ). 

Receiver's counsel urged that based on the administrators' and 
the court's past experience In dealing with Frederick Tllney, 
permission to proceed In this manner be denied but that If It 
were granted, Frederick Tllney be required to post bond sufficient 
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to cover the costs and expenses of the administrators in 
defending t^e surcharge ( dja 1325-13.50 ). By an 

order entered March 20, 197^ (DJA l402-l40A )(based on an 
opinion dated February 21, 1974 ( dja 133!i;-1346 )), the court, 
in pertinent part: 

r 

1. Approved the final account; 

2. Denied the application of Frederick Tllney to 
proceed pro se in the matter of a surcharge; 

3. Set a 30-day bar date against United States 
Internal Revenue Service; 

4. Ordered that the remaining assets be returned to 
the defendants upon the expiration of the aforesaid bar date; 
and 

3« Released and discharged the receiver and former 
co-receiver, effective upon their compliance with the terms of 
the order. 

After entry of the aforesaid order, the administrators 
prepared to turn over the remaining assets of the estate to the 
defendants. It becaM apparent, however, that Frederick Tllney 
was Jockeying to regain control of the estate's property, and 
then appeal the very order which returned those assets 
( DJA 1406 ). Mr. Tllney felt that he would be able to 

do this because the batr date was 30 days and the Federal Rules 
provide 60 days for all parties to appeal where an eigency of the 
United States Government (here the SEC) is a party. (Rule 4(a) 
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Federal Rules of Appellate Procedure) 


Faced with Mr. Tilney's insistence, receiver Hogan 
found himself in the anomalous position of being a "prevailing 
party" who was being called upon to turn over property to an 
announced appellant ( dja i 406 ). Accordingly, 

the receiver moved the court for a stay of the turn-over pro¬ 
visions of the order filed March 20, 197^, pending appeal. 

This motion was heard on April 19 , 197^. Receiver's counsel 
stated to the court that the receiver, as a fiduciary, was 
entitled to reasonable expenses. Including counsel fees, on 
successful defense of an appeal of his account and that the 
assets should not be released unless bond was posted covering 
the costs of the appeal including attorneys' fees ( dja 1409 - 
1412 ). Defendants' counsel suggested that a bond of $10,000.00 

would be sufficient for these purposes ( DJA 1413 ), but 

the court Implied that such an amount was unrealistic: 

"the COURT: What is the basis for your computation 
that $ 10 , 000.00 would be sufficient? 

MR. WIENER: Because, having handled appeals, I 
think that it is a sufficient amount to cover any 
expenses that he would incur. 

THE COURT: Would it embarrass you if I asked you 
how much your firm charges per hour? 

MR. WIENER: Sir, I really aun not competent to say 
that. 

THE COURT: Well, I am." 

( DJA I4l6 ) 
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The court then ruled as follows: 


THE COURT: My second ruling Is that the turnover 
of the assets of this estate are stayed pending all 
appeals and the disposition thereof. However, In 
the event an agreement Is reached between the parties 
as to an appropriate and sufficient undertaking, 
this Court will then consider sunending its order Just 
stated. 

The figure that I would think that you might discuss 
and use for purpose of your negotiation Is the figure 
of $ 150 , 000 , that apparently being the knockdown value 
of the assets. 

MR. WIENER: Your Honor, excuse me, if I may, if we 
do reach agreement on the figure, of course we are 
going to need release of the assets before we can 
obtain the bond. if agreement is reached between 
counsel as to the fact that a bond will be obtained 
in an agreed amount, will your Honor consent to 
allowing the property to be released Immediately? 

THE COURT: I will consent to nothing in advance. 

If you reach an agreement, you can apply to me on 
Monday. ' 

( DJA 1417-1418 ) 


As pointed out in the Preliminary Statement to this 
brief, defendants did not even attempt to reach agreement, but 
proceeded directly to this Court where bond was fixed in the 
amount of $25>000.00. The Court is respectfully referred to 
the subdivision of this brief entitled "Prior Proceedings in 
this Court" where the present status of the bond and remaining 
assets is presented in detail. 




AKGUMENT 


POINT I 

ALL SALES OF RECEIVERSHIP ASSETS 
WERE CONDUCTED IN ACCORDANCE WITH 
TITLE 28 U.S.C. SECTIONS 2001 AND 200 ^ 

Of the numerous sales of receivership assets 
conducted by the receivers, only one transaction involveJ 
the sale of realty (the Alaska property loseribed above, 
at paf^e 15). All other sales were of se;urities, i.e.. 
stocks, bonds and notes, hfld In the estate. 0efendar.t:. 
concede that the Alaska parcel was sold in complian.- 
with Title 28 U.S.C. section 2001(b) (referred to o,.iow) 
and have challenged the procedures established by the 
court and followed by the receivers in liquidating the 
securities (p. 36, defendants* brief). 

Title 28 U.S.C. section 200^1 dealing with the 
"Sale of personalty generally,” provides. In pertinent 
part: "Any personalty sold under any order or decree 01 
any court of the United States shall be'sold in accordance 
with Section 2001 of this Title, unless the court orders; 
otherwise. " (emphasis supplied.) 

Section 2001, which is incorporated by refer¬ 
ence in section 2004, deals with the "Sale of realty 
generally" and sets forth the procedures under which all 
re al property (with certain enumerated exceptions) must 
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be sold. The statute provides that real property may be 
sold either (a) under a court supervised public sale; or 
(b) by private sale, if ordered by the court after hearing, 
appraisals, and other procedural requirements. (The ADasK-a 
parcel was sold through such private sale.) 

By the consent Judgment of December l8, I 967 , 

the receivers were "authorized, empowered and directed to 

have full power to marshal (the assets and property of 

the defendants), prosecute all claims, choses-ln-actlon 

and suits In equity on behalf of said defendants, to 

collect and take charge of all and singular thereof and 

to liquidate the estate of said defendemts in order to 

pay all Just claims and all creditors of said defendants." 

( DJA ?.l ) This language clearly Indicates 

\ 

that it was the court's intention to authorize the 
receivers to sell securities owned by the receivership 
estate otherwise than under section POOl. The court was 
well aware that broad powers of liquidation were essential 
In order to avoid a cumbersome public auction (as would be 
required under section 2001 (a)), or a time consuming 
private sale (under section 2001 (b)), each time a block 
of the securities owned by the estate were to be disposed 
of by the receivers. 

It is fundeunental to the proper liquidation of 
an estate of this nature, that a receiver be granted the 
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power to act in a timely manner and be authorized to 
dispose of such securities through the channels normally 
utilized by responsible sectors of the financial com¬ 
munity. The authorization to sell the securities in this 
manner was, in fact, repeated in the instructions of the 
court at numerous hearings and was granted with the full 
knowledge and approval of the SEC. Moreover, Frederick 
Tilney participated in, approved of, or acquiesced in ail 
sales of securities (see pp. 12-13 above). 

In Tanzer v. Hufflnes . 412 P.2d 221 (3d Cir. 
1969 ), cert, denied 396 U.S. 877 ( 1969 ) involving a 
corporate receivership proceeding, the Third Circuit held 
that the District Court did not abuse its discretion in 
entering em order authorizing the receiver to sell 
controlling stock which the receivership corporation 
owned in another corporation, without following the 
statutory procedures contained in section 2001. The court 
held that the District Court did indeed "order otherwise" 
pursuant to section 2004 and was Justified in so doing. 

There is no question, therefore, that all sales 
of receivership securities were authorized by the afore¬ 
said order of the District Court dated December I 8 , I 967 , 
and were, accordingly, effected in compliance with the 
provisions of Title 28 U.S.C. section 2004. 



POINT II 


THE RIGHT TO SUBSTITUTE ATTORNEYS IS NOT 
ABSOLUTE, BUT IS CONTINGENT UPON THE ORDER 
OF THE COURT. SUilGTITUTION IS TO BE GRANTED 
ONLY UPON A SHOWING OK SUFFICIENT REASON, 
SUFFICIENT REASON WAS NOT SHOWN IN THIS CASE. 

Section 165^ of Title ?P> U.S.C. provideo: 

"in all courts of the United States the parties 
may plead and conduct their own cases personally 
or by counsel as, by the rules of such courts, 
respectively, are permitted to manage and conduct 
causes therein." 

The rules of the court below provide: 

"An attorney who has appeared as attorney of record 
for a party may be relieved or displaced only by 
order of the Court and may not withdraw from a case 
without leave of the Court granted by order. Such 
an order may be granted only upon a showing by 
affidavit of satisfactory reasons for withdrawal 
or displacement and the posture of the case, 
including its position, if any, on the calendar." 

(Rule 4(c) Gen. Rules, U.S.D.C. , S.D.N.Y.) 

It is well recognized that the right to substitute 

attorneys is subject to the discretion of the court. See 

Butterman v. Walston & Co. . 387 F.2d 822 (7th Cir. I967) 

cert, denied 391 U.S, 913> (I968), rehearing denied 399 U.S. 

942 (1969). (See also City of Hanklnson. North Dakota v. 

Otter Tail Power Co .. 294 F. Supp. 249 (D.C.N.D. I969)). 


As shown at pp. 33-35 of this brief, defendants 
did not show sufficient reason for the requested substitution 
and the District Court was correct in denying the application 




POINT III 


ALLOWANCES OF COMPENSATION FOR A RECEIVER, 

HIS ATTORNEYS AND ACCOUNTANTS ARE WITHIN 
THE SOUND DISCRETION OF THE TRIAL JUDGE. 

THE COURT BELOW DID NOT ABUSE ITS DISCRETTION 
IN THE ALLOWANCES AWARDED TO RECEIVER HOGAN, 

HIS ATTORNEYS AND ACCOUNTANTS. _ 

It well recognized that allowances of compen¬ 
sation for a receiver, his attorneys and accountants rjst 
in the sovind discretion of the trial .Judge. Wyant v. 

U.S. Fidelity and Guaranty Co. . Il 6 F.2d 83 (4th Cir. 
19^0)* cert, denied . Wyant v. Caldwell . 314 U.S. 610 
( 1941 ). See also Commodity Credit Corporation v. Bell . 
107 F.2d 1001 (5th Cir. 1939), Coskery v. Roberts & Mander 
Corp. . 200 F.2d 150 (3d Cir. 1952). 

A. The Allowance for Receiver Hogan 

In his application for allowances, Mr. Hogan 
requested $65,790*80 for his services as receiver. The 
SEC recommended $39,600.00 and the District Court awarded 
$^3,560.00. 

Among the elements which should be considered 
by the court in fixing a receiver's compensation are the 
amount of money or property received; the responsibility 
placed on the receiver and the receiver's attitude toward 
that responsibility; the amount of time devoted by the 
receiver to receivership duties; the skill and speed with 


which tha affairs of the estate are resolved; the compen¬ 


sation ptiven in the same locality for similar services, 
either in private or official life; and the results 
obtained. "All of these matters are weighed with refer¬ 
ence to the ability of the estate to meet all of the 
obligations against it and In the light of fairness to 
all others interested as v/ell as the receiver." (TARDY'o 
SMITH ON RECEIVERS, VOLUME 11, SECTION ij^l 2d ed.) 

A review of the pertinent decisions in this area will 
reveal that these elements are utilized in varying degrees 
from one case to the next. See United States v. Code 
Products Corp ., 3^2 F.2d 669 (3d Cir. 19o5), United 
States V. Larchwood Gardens, Inc. , ^lO^i F.2d II 08 (3d Cir. 
1968 ), appeal after remand , ^20 F.2d. 531. In the recent 
case. Securities and Exchange Commission v. W. L. Moody 
!k Co. Bank , 37^1 F. Supp. ^<^9 (S.D. Texas 197^) the court, 
finding that the estate containijd sufficient resources 
to compensate the receiver and hi;; attorney at commercially 
acceptable rates, held that it would be unreasonable not 
to so compensate them. 

in order to determine what constitutes a J'riquatc 
compensation under the circumstances of this particular 
case, it is essential that the facts of this receivership 
be examined in the light of the above criteria. 

Amount Received 

The amount of money and other assets received 




here’n was substantial. L^tji dfiff-ndarito' bi * af adrnltn 
that the recelveia collected a total of $1,365,0^^1.00 


(defendant's brief p. 2). This la a net amount howevei-, 
and the amount of the gross assets was substftntlall^ 
higher. 

Reapons1blll$y 

The receivers were charg^ with claims »nd law¬ 
suits, far In excess of the assets. ' in terms of nura- 
^•rSj most of these charges represented claims of 
customer creditors of Tllney & Company and In many cases 
represented a significant part of $he customer's life 

savings. It was, in fact, for the protection of these - 

* 

very customers that the receivership had been Instituted, 

• »♦ » 
t 

Both ^he court and the SEC made It quite 1 e^irtto|^ ^ 
flrs'c order of responsibility was to said cuftomez^. 

i 

Receiver Hogan's attitude toward tills regppnsl- 

bllltsy can be demonstnated not only by the fMt tli%t tiae i 

' JC 

creditors have been paid In full, with Interest, but by ^ 
the fact that even though his fees and allowances were 
preferred chargee against the estate, he did not object 
tc the payment of all allowed creditors' claims prior to 
payment of his compensation. Mr. Hogan agreed to this 
payment in orderithat the funds of members of the general 
public, who were customers of Tllney 3s Company and whose- 
funds had been tied up for several years due to Mr. Tll- 
ney's actions, might be released. 



Time Expended 

Mr. Hogan submitted detailed extracts from his 
time records*which established the fact that as of 
January 1, 1972, no less than 1,012 hours ( DJA 

) were spent in "...the proper performance of the 
duties imposed by the court..." ( United States v. i^r:h- 
wood Gardens, Inc. . supra . 4o4 P.2d at 1110). 

Skill and Speed with which the 

of the Estate were resolved 

By skills developed through many years experi¬ 
ence in law, finance and the business world, Mr. Hogan, 
together with his co-receiver, was able to unravel the 
complicated financial web woven by Frederick Tllney and 
marshal the far flung assets owned by the defendants. 
Liquidation of tnese assets also required no small degree 
of sophistication. The stocks owned by the estate, for 
example, consisted for the most part of infrequently 
traded Issues of small banks located in Alaska and New 
York State, and the bonds of smaller municipalities. 
Converting these securities to cash at a fair price 
required substantial financial acumen. By way of further 
example, it should be noted that Mr. Hogan participated in 
the settlement of the $2,000,000.00 lawsuit by the City 
of Nome and compromised a number of other claims. The 

result, of course, is that all legitlsiate creditors havi 
• See footnote, p, 35 
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been paid in full, with interest. 

■Defendants* insinuations that cin_- receivers 
deliberately caused this proceeding to be drawn out are 
completely without merit. Any delay has been due solely 
to the fact that Frederick Tilney himself threw obstacle 
upon obstacle in the path of tlie expeditious adminis¬ 
tration and liquidation of this estate. The court below, 
in fact, frequently admonished Mr. Tilney to refrain 
from such improper conduct (above, p.?4). The first 
distribution to creditors took place approximately -^-1/2 
years after the inception of the receivership (above p.31) 
and full distribution on almost all of the creditors* 
claims was complete within a few months thereafter 
(above, p.31). This period of time is certainly not out 
of line with other equity receiverships, particularly in 
view of the nature of the receivership assets and 
Mr. Tilney*6 obstructive tactics. 

Compensation for 

Similar Services 

The allowance to Mr. Ho^an breaks down to an 
hourly rate of $43.1^ per hour, based on time expended 
up to December 30 , I 97 I. Granted, that the allowance was 
to cover work to be performed in winding up the estate, 
but an inordinate amount of time (which could not have 
been contemplated by the court below) was required of 
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Mr. Hogan from December 30» 1971 to the date of the filing 
of this appeal, April 30, 197^» reducing the effective 
rate drastically. The Court is urged to take Judicial 
notice of th§ fact that the rate paid to Mr. Hogan is 
clearly well below rates at which attorneys or financial 
executives are compensated in New York City. The rate is 
also well below rates paid to receivers in similar cases 
involving solvent estates. The Court is respectfully 
referred to the detailed discussion of receivers' 
allowances in Securities and Exchange Commission v. 

W. L. Moody & Co. Bank , supra , 37^ F. Supp. at 48o. Sec 
also Securities and Exchange Commission v. Charles 
Plohn A Co .. C.C.H. Fed. Sec. Law Rep. Para. 93»049 
(S.D.N.Y. 1971) where the receiver was paid at the rate 
of $100.00 per hour. 

Results 

The affairs of the defendants were in a most 
confused, seemingly hopeless tangle at the inception of 
the receivership. Through the efforts of the receivers, 
however, all creditors were paid 100 cents on the dollar 
and the customer creditors received interest on their 
claims. The purposes for which the receivers were appointed 
were therefore accomplished. 


I 
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The Ability oi' tho Estate 
to Meet Its Obligations 

There was no question at the time the allowances 
were made that the estate could meet its obligations. As 
pointed out above, substantial assets remain to be trans¬ 
ferred to the defendants. 


B. The Allowance to Wagner, Quillinan & 
Tennant, Attorneys _ 


The firm of Wagner, Quillinan & Tennant., counsel 
to the receivers, requested fees of $96,935.00 for ser¬ 
vices rendered. The SEC recommended $50,600.00 and the 
District Court awarded $55,660.00. 

In Guaranty Trust Co. v. Seaboard Air Line 
68 F. Supp. 304 (E.D.Va. 1946) the court said at 3IO; 


"There are many factors entering into the 
determination of reasonable counsel fees 
when they must be fixed by the court. 
Integrity, capacity and Industry of 
counsel are to be presumed, unless there 
is evidence to the contrary. Assviming 
the existence of these, probably the 
most important factors are (1) the nature, 
importance and responsibility of the 
duties performed; (2) the eunount of pro¬ 
fessional time necessarily required for 
the services and (3) the result obtained." 


In applying these criteria to the liiStant case. 


the following observations may be made: 



Nature, Importance and 
Responsibility of the 
Duties Performed _ 

The statement of facts set forth In this brief 
will serve to Illustrate the various duties performed by 
counsel to the receivers. The applications for allowemces 
of the attorneys dated February 12, 1970 and February 29, 
1972, ( DJA 3^8-374; 845-867* ) clearly set forth 

in detail many of the legal services rendered by them at 
the request of the receivers. The applications establish 
the "nature, importance and responsibility of the duties 
performed" by the attorneys. 

Time Necessarily Required 

Annexed to the aforesaid applications for 
allowances are detailed extracts of the time records of 
members and associates of the firm of Wagner, Quill Iran 
& Tennant pertaining to this case? In order to success¬ 
fully gather together the assets of the defendants herein, 
liquidate said assets and make payment to creditors, the 
attorneys to the receivers necessarily spent more than 
1,601 hours of working time (not Including 6-1/2 days 
spent in Anchorage, Alaska exclusively on receivership 
business). 

The award to the attorneys breaks down to an 
average of less than $35.00 per hour (not including the 

* See footnote, p. 35 
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Alaska time) eund, as in the case of Receiver Hogan, the 
rate is based on time expended as of December 31, 1971. 
Between that date and the date of the filing of the 
Notice of Appeal herein (April 30,1974) the attorneys 
expended an additional 596 (approximate) hours in winding 
up the estate, meaning an effective rate of about $25.00 
(Affidavit of Robert P. Mulligan dated May 6, 1974, fllea 
in opposition to motion filed in this Court April 30, 1974). 

Result Obtained 

The unqualified success of this receivership has 
been mentioned in connection with Mr. Hogan's allowanwes, 
and the Court is referred to the arguments presented 
thereunder. Since the duties of the attorneys to the 
receivers were so closely interwoven with the work of the 
receivers, the results accomplished are essentially the 
same. 


The Court is also referred to the criteria set 
forth by Judge Noel in Securities and Exchange Commission 
V. W. L. Moody & Co. Bank , supra , 374 F. Supp. at 484. 

The attorneys in that receivership were compensated at a 

( 

rate of over $75.00 per hour. In Securities and Exchange 
Commission v. Charles Plohn tc Co. ( supra ) the attorneys 
asked for compensation at a "mix rate" (partners and 
associates) of $46.66. The court awarded that rate 
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callint; it "modest" and hinted that a $75.00 per hour mix 
rate would more commonly be charged. In Securities and 
Exchange Commission v. Fifth Avenue Coach Linesn Inc. , 

364 P. Supp. 1220 (S.D.N.Y. 1973)» an attorneys' mix rate 
of a nearly Identical amount, $48.56, was held fair and 
reasonable. 

C. The Allowance to Hertz, Herson & 

Co., Accountants _ 

Hertz, Herson 4 Co., successor to B. Bernard 
Greldinger 4 Co., accoxintants to the receivers, applied 
for $ 89 * 180.00 in allowances. The SEC recommended 
^ 55 , 957.00 and the court below awarded $61,552.00. (The 
accountants later applied for an additional $12,526.00 for 
work entailed in winding up the receivership ( DJA 1331- 
133 ^ ) but this application was denied by the court 

(DJA 1343 - 1344 ; 1403 ). 

A detailed statement of the duties performed by 
the accountants may be found in their applications for 
compensation (see also page 35* above). Briefly, the accoun¬ 
tants investigated and audited the affairs and records of 
the defendants, as well as the defendants' affiliated 
companies; processed, reconciled and accounted for 
creditors' claims and distributions in payment thereof; 
prepared numerous reports and financial statements; 
attended numerous hearings and conferences; prepared all 
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of the complex tax returns required throughout this 
receivership; and prepared the final accounting of the 
receivers. 


As of January 31» 1972, the accountants had 
spent a total of 2,484 hours on receivership affairs. 

The breakdown of this total Into various categories is 
set forth In the applications (DJA 3^6-393; 897-904* ). 
During the period from February 1, 1972 through September 
30 , 1973 (the period covered by the application for addi¬ 
tional allowances which was denied (abava, p*33))» the 
accountants expended aui additional 3^4 hours ( DJA 
1332 * ). The Court will note that even Ignoring 

the breakdown of time Into the various categories of 
personnel of Hertz, Herson & Co., the average hourly rate 
based upon time expended to January 31» 1972 Is $24.78, 
When the additional 344 hours of work from February 1, 

1972 through September 30, 1973 is considered, the effec¬ 
tive average rate is reduced to $21.77 per hour. 

In Securities and Exchange Commission v. Charles 
Plohn & Co. , supra , the court awarded the receivers' 
accountants an average hourly rate of $22.83 where the 
breakdown disclosed a much lower proportion of partners' 
and supervisory tine than In the instant case. Moreover, 
in Securities and Exchange Commission v. W. L. Moody ft Co. 
Bank , supra, 374 F. Supp. at p. 494, the court authorized 

* See footnote, p, 35 
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payment to rhe accountants before they submitted their 
invoice, and apparently at their normal hourly rates. 


It Is clear that the court below did not abuse 
its discretion in awarding the aforementioned allowances 
to Receiver Hogan, to >ragner, Quillinan & Tennant and to 
Hertz, Herson & Co. If there is anything remarkable 
about the allowances, it is the modest amounts involved 
ii» view of the amount of time and effort expended by 
the administrators of the estate. 


POINT IV 


IT IS WITHIN THE DISCRETION OF THE 
TRIAL COURT TO PERMIT A PARTY TO 
APPEAR PRO SE AS WELL AS BY COUNSEL. 

SUCH DISCRETION SHOUID BE EXERCISED 
ONLY IN RARE CIRCUMSTANCES. THE DISTTiICT 
COURT'S REFUSAL TO PERMIT IT IN THIS CASE 
WAS MOT AH ABUSE OP DISCRETION._ 


The right of a party to appear personally or by 
. counsel in courts of the United States Is specifically 
provided for by statute: 


"in all courts of the United States the 
parties may plead and conduct their own 
cases personally or by counsel as, by 
the rules of such courts, respectively, 
are permitted to manage and conduct 
causes therein.” 28 U.S.C. Sec. 1634 . 


It is well settled, however, that a party has 
no right to hybrid representation both pro se and by 
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counsel. In Brasler /. Jeary , 256 F.2d 474 (8th Cli-. 
1958 ), a civil suit, it was held, at pag« 478: 


”We conclude that the appellant has 
no constitutional or other right to - 
conduct his own case pro se and have 
the aid of counsel to speale and argue 
for him at the same time.” 


See also United States v. Foster, 9 F.R.D. 367 (S.D. 

N.Y. 19 ^ 9 ); Keogh v. Pearson . 35 F.R.D. 20 (D.D.C. 1964). 

Although a Federal Court does have the discre¬ 
tionary power to permit a party to appear both pro se end 
by counsel, it should do so only in rare circumstances. 

In the case of Overholser v. DeMarcos , 149 F.2d 23 (D.C. 
Cir. 19^3)* ft habeas corpus proceeding commenced by a 
patient committed to a mental institution, the appellate 
court in reviewing the trial court's handling of the case 
said, at page 26: 


"During the hearing, the petitioner was 
represented by counsel. Nevertheless 
the court oermltted petitioner to ccxi- 
duct the trial while his counsel sat 


silent. This is an undesirable practice. 
Where a party is represented by competent 
counsel nis case snouia be conauctea by 
that counsel unless it oecomeft'apparent 
that the interests of justice reqiure"the 
party's active participation pro ae. 

Such circximstances are rare and were not 
present in tnis case. The Court appar¬ 
ently thought that the interests of 
Justice required it to permit petitioner 
to e:xas:tne witnesses because of the op¬ 
portunity it gave for observation* of 
petitioner diurlng the trial with respect 
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to hl8 sanity. But it Is better 
practice for the court to make that 
kind of observation by questioning 
the patient himself.” (Bnqphasls supplied.) 


The question of the trial court's discretion 
was also contemplated by Judge Medina In United States v. 
Foster, supra, 9 F.R.D. at 372: 


"Were I convinced that these applications 
are based upon a genuine belief on the -part 
of ... (the defendant) that he could on 
his own behalf make a better summation 
on the evidence In the record, and by 
lawful and proper argriments, than could 
... (his attorney), I should without 
hesitation, permit him to svim up. 

"The clrc"m8t6uices \uider which the 
applications are made, however, and the 
comments both of ... (the attorney and 
the defendant), demonstrate quite 
clearly that the alleged discharge is 
colorable t uid not amde in good faith. 
and I so find.” (kmphasis supplied.) 


Mr. Tllney attempted to accomplish exactly the 
same maneuver which was attempted In the Foster case. 

Mr. Tllney, through his attorneys, made no objection to 
the final account; his attorneys thereafter sought 
permission to withdraw, followed Immediately by an 
application by Mr. Tllney to proceed with the prosecution 
of a surcharge on a pro se basis. Such maneuvering cannot 
possibly be considered as being founded in good faith. 

There can be no question but that this was nothing more 
than a transparent attempt by Mr. Tllney to gain individual 
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control of the prosecution of a frlvolouc surcharge 
unimpeded by the advice and tempering effect of experi¬ 
enced counsel. 

Furthermore, in the Brasier case the appellate 
court in referring to the "rare circumstances" mentioned 
in the Overholser case, said: 

♦ 

"The determination of when such 
situations arise rests squarely 
with the trial Judge who bears the 
responsibility for the orderly 
conduct of the trial, and an appel¬ 
late court should not interfere 
with the trial court's exercise of 
that discretion." 

Brasier v. Jaarv i supra , 256 F.2d at 478 . 

See also Sanchez v. United States , 311 F.2d 327 (9th 
Cir. 1962 ). 

It is clear that the instant case did not involve 
one of the "rare situations" in which a party should be 
permitted to appear pro se as well as by counsel. The 
court below was well aware of defendant Frederick Tilney's 
attempts to frustrate the efforts of the receivers over a 
period of six years. 

In view of the record in this case, and in view 
of the nature of the individual defendant involved, as 
known to the court below, there was certainly no abuse of 

discretion in the lower court's refusal to permit 
Frederick Tllney to proceed pro se . 
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POINT V. 




In a case strlkinfslj similar to the Tllney case 


"(except for the fact that the Individual lnvfi(l\^ had 
been sentenced to thirty-five years In prlsoR on the 
criminal charges), the defendant In the receivership 
brought an action, as plaintiff. In Federal Court, 
alleging; that the receive:, among others, copsplred to 
deorlve him of hie "liberty and property" In violation of 


the constitutional protection afforded those civil rights. 

* > 

One Item of relief demsnden was tile sum of $26^000,000.no 


ss mq^etary damages, Ihe court dismissed the (^te and 
held ^that as far as the receiver was con;erned: 



I "The QQurt appointed receive: Ir a ouasl- 
■ Judlorlal officer within the protection 
afforded by'the doctrine of Judicial 
Irjnun^ty, As a receiver duly, 

appointed by the Court, it la e Ideht 
that (the recel.er) acted only pursuant 
to court dlrectli,. and thus is protected 
by the Judicial ’i...'nurilty do^'trlne 
Immune from suit" *?;nallwood v. UnltdH ' 

Stat es, 358 F. Supp. (r.C. lio.'^973) 
at 404, aff'd 486 F. 2d 1407 rSth Clr. 

1973). 

It Is Submitted that receivers Hogan and Harris 
acted only pursuant to court direction and are likewise 
protected by the doctrine cf Judicial Imi.iunity, 






POINT VI 


THE CLAIM OP "SURCHARGE” WAS NOT A TRUE 
SURCHARGE, BUT AN ATTEMPT TO CIRCUMVENT 
THE DOCTRINE OP JUDICIAL IMMUNITY IN 
ORDER TO REDUCE ALLOWANCES 


A basic legal principle seetns to tiave escapcci 
Mr. Tllney, l.e., that a surcharge la not a proceeding or 
action separate or distln^^ulshable fro i tne account it¬ 
self, Black's Law Dictionary defines the word "surcharge" 
(in equity practice) as follows: 


"To show that a particular ite i, in 
favor of the party surcharging, ought 
to have been Included, but was not, in 
an account which is alleged to be 
settled or complete. To prove the 
omission of an Item from an account 
which Is before the court as coiuplete, 
which shou]"’ be inserted to L^ie credit 
of the party surcharging". BLACK'S 
LAW DICTIONARY 1684 (3d ed. 1953) 


If a surcharge Is made. It should be made at the 
time of the receiver's account. Phelan v. Middle States 
Oil Corporation, 154 P.2d 978 (2d Clr. 1946), See also: 

TARDY'S SMITH ON RECEIVERS, VOLUME II, SECTIONS 6l3, 6l4, 

2d ed. 

A claim of surcharge, then. Is in the r.ature of 
an exception or objection taken to an account. As such, 
it Is an Integral part of the account proceeding and Is 
not separable therefrom. It follows, then, that If 
defendant Tllney was to have proceeded with the "surcharge". 


he should have done so by objecting to the final account. 
The account, if such a claim of surcharge were properly 
stated, could not be approved until the validity of the 
objection was determined. At the aforementioned hearing 
of October 2, 1973, Mr. Tllney and his attorneys unequiv¬ 
ocally stated in open court that they had no objection to 
the account as filed (atoova, p.38)* Sa^d counsel's sub¬ 
sequent request that they be permitted to withdraw and 
that Frederick Tilney be permitted to proceed pro se on a 
surcharge claim was a ruse, since the lack of objection 
to the account would have been rendered Illusory by the 
subsequent granting to Mr. Tllney of the right to proceed 
pro se . The attempted circumvention, then, is obvious. 
Since a damage suit was barred by the doctrine of judical 
immxmity, Mr. Tllney attempted to use a surcharge as a 
device to reduce or recoup administrative allowances. 

POINT VII 

GROUNDS FOR A VALID CIADf OF SURCHARGE 
WERE NOT ESTABLISHED OR ALLEGED IN THE 
COURT BELOV. THERE NAS SUFFICIENT 
EVIDSTCE BEFORE TRE DISTRICT COURT 
FOR IT TO DISMISS SAID CLAIM AS A 
MATTER OF LAW. _ 

MjT. Tllney did not allege grounds for a surcharge 
as a matter of law. This contention is supported by 
rv'fcognised authorities: 
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"a surcharge will not be made unless there 
Is data or evidence warranting lt» and the 
burden of adducing such evidence rests on 
the exceptant or party making the charge 
of liq)roper conduct. The exercise of bad 
Judgment, In Itself, Is not sufficient to 
sustain a suroliarge." 75 C.J.S. Recei ¬ 
vers. Sec. 378 . 

“Where property has teen sold by the 
receiver, he will !^e held liable for the 
amount of the sale; and where the prop¬ 
erty was sold for less than its appraised 
value or two thirds thereof, the receiver 
may, xuider some circumstances, be sur¬ 
charged for the difference between the 
p-'ice received euid the appraised value or 
two thirds of the appraised value; but 
where the receiver has In good faith sold 
property under the direction of the court, 
and appears to have procured the best 
price obtainable, he should be required to 
account for its value only as shown by the 
price received, and not for a higher value 
as shown by an Inventory previously taken • 
by the owner; and he will not be 
charged with the face value of securities 
which he sold for less where he apparently 
sold for the best price obtainable and for 
years no objection to, or protest against, 
his action was made or suggested. 

"Exceptions should be clear, precise,and 
certain in respect of the credit to which 
an objection is made; the objection should 
apprise the receiver of what he will be 
called upon to defend." 66 Am. Jur. 
Receivers. Sec. 350. 


The federal courts seem to have adopted a similar view 


"JUst as exceptants to an item charged to 
the account of a receiver bear the burden 
of proof, *** movants here wei? obliged 
to allege facts showing the imprudence of 
the settlement." Securities A Exebamge 
Commission v. Arkansas Loan & Thri:^t Coro. 
257 y. ^pp. 73 7WJ. Ark? 19^9), aff«d ^ 
427 F.2d 1171 (8th Clr. 1970). 
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It is respectfully submitted that the court 
below had before it more than enough evidence for a sum 
mary dismissal of the purported surcharge as a matter 
of law (see above, p, 37 ). 


POINT VIII 


IT IS WITHIN THE DISCRETION OF THIS COURT 
TO AWARD THE RECEIVERS COUNSEL FEES AND 
OTHER COSTS AND EXPENSES UPON APPEAL. 

SUCH DISCRETION SHOULD CIEARLY BE EXER- 
CUED IN THIS CASE. 


It is a long established principal of common 
law that a fiduciary can be entitled to payment of costs 
and expenses (Including counsel fees) from the estate, 
upon the appeal of his account. Whether or not an item of 
attorneys’ fees Is chargeable against the estate depends 
largely upon the good faith of the fiduciary. Matter of 
Gugglno. 166 Misc. 426, (Surr. Ct. Monroe Co., 1938 ). 


In New York, section 2302(5) S.C.P.A. provides 
as follows: 

" 5 . After appeal, pursxiant to the 
direction of the appellate court the 
court may award a fiduciary such sum 
as it de«ns reasonable for counsel 
fees and other expense necessarily 
Incurred on the appeal." 


In addition to the above. It should be pointed 
out that Rule 38 , Federal Rules of Appellate Procedure 
provides as follows; 




"Rule 38 . Damages for Delay 

If a court of appeals shall determine that 
an appeal is frivolous, it may award Just 
damages and single or double costs to 
the appellee." 

Moreover, Title 28 U.S.C. section 1912 provides; 

"Section 1912 . Damages and costs on affirmance 

Where a Judgment Is affirmed by the Supreme 
Court or a court of appeals, the court in Its 
discretion may adjudge to the prevailing party 
Just damages for his delay, and single or 
double costs," 

Although the term "damages for delay" Is used In 
the above statute and rule, it should be noted that 
courts of appeal quite properly allow damages, attorneys' 
fees, and other expenses incurred by an appellee If the 
appeal is frivolous, without requiring a showing that the 
appeal resulted in delay. (See: NOTES OF ADVISORY 
COMMITTEE ON APPELLATE RULES, Title 28 U.S.C.A., Federal 
Rules of Appellate Procedure, Rule 38 ; and cases cited 
therein. As to particular frivolous appeals see: Eaton 
V. New Hanove r County Bd. of Ed. . 459 F.2d 684 (4th Cir. 
^972), Pluoro Electric Co rporation v. Branford Associates . 
489 P.2d 320 (2nd Clr. 1973), Commercial Wholesalers v. 
Investors Commercial Corn. . 172 P.2d 800 (9th Clr. 1949). 

The appeal In the Instant case is clearly friv¬ 
olous and the Court Is respectfully urged, Jn the Interests 
of Justice, to exercise Its discretion and award the 

receivers costs, counsel fees and other expenses necessitated 
by this appeal. 
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CONCLUSION 


For the foregoing reasons, all Judgments, orders 
and rulings of the District Court should be affirmed. Insofar 
as they apply to receiver-appellee Joseph C. Hogan, to Wagner, 
Qullllnan & Tennant, attorneys for the receivers and to Hertz, 
Herson & Co,, accountants for the receivers; and this Court 
should award the costs and expenses of this appeal, including 
Counsel fees, to said receiver-appellee. 

Respectfully submitted, 

WAQNER, QUILLINAN & TENNANT 

Attorneys for Receiver-Appellee 
Joseph C. Hogan 


Of Counsel: 

Robert P. Mulligan 
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